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INTEREST OF AMICI CURIAE1 

Amici curiae include current and former state and local officials who are 

familiar with and have operated under the requirements of the Texas Open 

Meetings Act.  They support the Act in part because they believe that every Texan 

is entitled to the fundamental American promise of open government. 

Furthermore, they believe—contrary to the core premise of this lawsuit—

that public officials benefit from the Act as well.  They believe that the Act 

protects their own rights as public officials to observe and participate in public 

policy making—and that without the Act, a majority of their colleagues would 

have the power to expel them from the public policy process altogether.  All the 

majority would have to do is convene a private meeting where they could make all 

decisions without the remaining members’ knowledge or involvement, and thereby 

turn any later public meeting into an empty exercise. 

Amici also believe that the Act is their only way to credibly communicate to 

their constituents that they do indeed support open government in actual practice—

and not just in rhetoric.  After all, it is practically impossible for any official to 

                                                 

 1 All parties have consented to the filing of this brief.  Pursuant to Fed. R. App. P. 
29(c)(5), amici curiae certify that no party, party’s counsel, or person or entity 
other than amici curiae and their counsel authored this brief in whole or in part 
or contributed money intended to fund the preparation or submission of the 
brief.  
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prove the negative—that he or she has not participated in a secret, closed meeting 

that, by definition, the public does not know about. 

Amici curiae also include various media companies and other related 

organizations that strongly support open meetings laws in all 50 states, including 

the Texas law, based on their belief that such laws are essential to their 

newsgathering and reporting functions and critical to their ability to keep the 

public informed about the operations of their government. 

The following current and former state and local officials join this brief: 

• Carlos Amaral, member, Stephen F. Austin State University Board of 
Regents 

• Elizabeth M. Anderson, former chair, Texas Department of Housing & 
Community Affairs 

• George Boehme, member, West University Place City Council 
• Malachi O. Boyuls, member, Texas Appraiser Licensing & Certification 

Board 
• José Cuevas, chairman, Texas Alcoholic Beverage Commission 
• Nancy DeWitt, former member, Alpine City Council 
• Maurine Dickey, member, Dallas County Commissioners Court 
• Susan Fletcher, chairman, Collin County Health Care Foundation 

Advisory Board 
• Melinda Fredricks, member, Texas Alcoholic Beverage Commission; 

former member, Texas Medical Board 
• Vidal Gonzales, former member, Texas Finance Commission; former 

member, Texas Department of Housing & Community Affairs Governing 
Board 

• Allyson N. Ho, member, Texas Judicial Council 
• Joe Jaynes, member, Collin County Commissioners Court 
• Ashley E. Johnson, member, Texas Judicial Council 
• Bill Jones, former chairman, Texas A&M University System Board of 

Regents 
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• Kathleen Krueger, former member and mayor pro tem, New Braunfels 
City Council 

• Brian Loughmiller, member and mayor, McKinney City Council 
• Randy Mankin, former member and mayor pro tem, Eldorado City 

Council 
• Tim McCallum, former member, Rockwall City Council 
• Todd Meier, member and mayor, Addison City Council 
• Joe Meister, chair, Texas Public Finance Authority 
• John L. Ratcliffe, member and mayor, Heath City Council 
• Ray Ricchi, member, McKinney City Council 
• Wayne Thorburn, former member, State Banking Board; former member, 

Texas Appraiser Licensing & Certification Board 
• Steve Weinberg, member, Texas Alcoholic Beverage Commission 
 

 The following companies and organizations also join this brief: 

• Austin American-Statesman 
• A. H. Belo Corporation 
• Belo Corp. 
• Daily Commercial Record 
• Daily Court Review 
• Louisiana Press Association 
• Mississippi Press Association 
• National Newspaper Association 
• Newspaper Association of America 
• Texas Association of Broadcasters 
• Texas Press Association 
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INTRODUCTION 

The First Amendment protects citizens against government oppression—not 

government against citizen oversight.  Open government laws are based on the 

same premise:  public officials work for the people, so the people have a right to 

know what officials are doing on their behalf.  Openness in government is thus a 

First Amendment virtue, not a First Amendment violation.  

Plaintiffs contend otherwise.  But what they seek to protect is not free 

speech, but secret speech.  The Texas Open Meetings Act does not impede public 

officials from making public statements on any subject or from advancing any 

particular viewpoint.  It merely requires that, when a quorum of officials assembles 

to discuss public business, they do so in public view.  Nothing in the First 

Amendment shields officials from accountability to their constituents.   

Nor do Plaintiffs’ objections to the Act fairly represent the views of their 

colleagues.  To the contrary, amici include numerous officials who have 

themselves been subject to the Act—and who believe that the Act benefits public 

officials.  For one, the Act protects officials from being excluded from substantive 

debates over public policy by a majority of their colleagues.  It also empowers 

officials to acquire and retain the trust of their constituents, by guaranteeing that 

backroom deals will not determine the outcome of public debates, and by enabling 

honest officials to insist that private negotiations be moved into the public square. 
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ARGUMENT 

This lawsuit is founded on two basic premises—both of which are not only 

wrong, but turn the Constitution and the realities of governance upside down. 

First is Plaintiffs’ erroneous belief that open meeting laws violate the First 

Amendment.  To the contrary, open meeting laws further, rather than frustrate, 

First Amendment values.  As the U.S. Supreme Court has repeatedly observed, the 

purpose of the First Amendment is to promote open discourse and access to 

information about our government.  In fact, courts have repeatedly construed the 

First Amendment itself to guarantee public access to various governmental 

proceedings.  The First Amendment does not prohibit what, in many contexts, it 

actually requires. 

Plaintiffs’ second mistaken premise is their assumption that open meeting 

laws harm public officials.  Once again, Plaintiffs get things precisely backwards.  

Open meeting laws benefit public officials, in at least two distinct ways.  Such laws 

protect individual officeholders from being excluded from meetings—and thus the 

entire policy-making process—by a majority of their colleagues.  Without the Act, 

a majority of officials could convene a private meeting at which they could make 

all decisions without dissenting views or public access, and thereby turn any 

subsequent public session into an empty charade.  Open meeting laws also 

empower officials to credibly communicate to their constituents that they do 
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indeed support open meetings.  Without the Act, it would be practically impossible 

for officeholders to assure constituents that they are not in fact conducting the real 

policy making process behind closed doors.  After all, any such secret deliberations 

would be, by definition, secret. 

I. Open Meeting Laws Restrict Secret Speech, Not Free Speech, By 
Public Officials—And Thereby Further, Rather Than Frustrate, 
First Amendment Values. 

A. “[T]he Constitution . . . embraces political transparency.”  Doe v. 

Reed, 130 S. Ct. 2811, 2829 (2010) (Sotomayor, J., concurring).  There is no “right 

to legislate without public disclosure”—to the contrary, “the exercise of 

lawmaking power in the United States has traditionally been public.”  Id. at 2833 

(Scalia, J., concurring in the judgment). 

Accordingly, “[t]he belief that the public is entitled to greater access to 

meetings of government bodies has inspired all 50 states to pass statutes that 

require certain public agencies to conduct all official meetings in sessions open to 

the public.”  St. Cloud Newspapers, Inc. v. Dist. 742 Cmty. Sch., 332 N.W.2d 1, 5 

(Minn. 1983).  The Texas Open Meetings Act is such a law.  And every reported 

decision in the nation to consider a First Amendment challenge to an open 

meetings law has rejected the challenge and upheld the law.2 

                                                 

 2 See, e.g., Ctr. for Auto Safety v. Cox, 580 F.2d 689, 694 (D.C. Cir. 1978) (upholding federal 
open meetings law).  State supreme courts in Colorado, Illinois, Kansas, Minnesota, Nevada, 

[Footnote continued on next page] 

Case: 11-50441     Document: 00511647872     Page: 15     Date Filed: 10/27/2011



 

4 

This is not surprising.  After all, requiring officials to conduct public 

business in public furthers, rather than frustrates, fundamental First Amendment 

values.  As the U.S. Supreme Court has repeatedly held, the very purpose of the 

First Amendment is to enable citizens to engage in a free, open, and informed 

discussion about our government, our elected officials, and the policies they adopt 

on our behalf.  See, e.g., New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964) 

(First Amendment reflects “a profound national commitment to the principle that 

debate on public issues should be uninhibited, robust, and wide-open”); First Nat’l 

Bank of Boston v. Bellotti, 435 U.S. 765, 783 (1978) (noting “the role of the First 

Amendment . . . in affording the public access to discussion, debate, and the 

dissemination of information and ideas”); Consol. Edison Co. v. Pub. Serv. 

Comm’n, 447 U.S. 530, 541 (1980) (same). 

B. In fact, courts have repeatedly invoked the First Amendment to 

require open, public access to a variety of government proceedings.  For example, 

the U.S. Supreme Court has repeatedly invoked the First Amendment to open a 

                                                 
[Footnote continued from previous page] 

and Tennessee have likewise upheld their respective open meetings laws against First 
Amendment attack.  See, e.g., Cole v. State, 673 P.2d 345, 350 (Colo. 1983) (per curiam); 
People ex rel. Difanis v. Barr, 414 N.E.2d 731, 739 (Ill. 1980); State ex rel. Murray v. 
Palmgren, 646 P.2d 1091, 1099 (Kan. 1982); St. Cloud, 332 N.W.2d at 7; Sandoval v. Bd. of 
Regents, 67 P.3d 902, 907 (Nev. 2003) (per curiam); Dorrier v. Dark, 537 S.W.2d 888, 892 
(Tenn. 1976).  The Texas law has also been upheld in state court.  See Hays Cnty. Water 
Planning P’ship v. Hays Cnty., 41 S.W.3d 174, 181-82 (Tex. App.—Austin 2001, pet. 
denied). 
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variety of criminal judicial proceedings to public view.  See Press-Enter. Co. v. 

Superior Court, 464 U.S. 501, 509-11 (1984); Globe Newspaper Co. v. Superior 

Court, 457 U.S. 596, 604-05 (1982); Richmond Newspapers, Inc. v. Virginia, 448 

U.S. 555, 580-81 (1980).  It has done so precisely because “a major purpose of [the 

First] Amendment was to protect the free discussion of governmental affairs” and 

“to ensure that the individual citizen can effectively participate in and contribute to 

our republican system of self-government.”  Globe, 457 U.S. at 604 (quotations 

omitted).  “[T]he First Amendment embraces a right of access to criminal trials . . . 

to ensure that this constitutionally protected ‘discussion of governmental affairs’ is 

an informed one.”  Id. at 604-05. 

Other courts have likewise interpreted the First Amendment to require 

access to a wide variety of other forms of public proceedings.  Earlier this year, 

this Court reaffirmed the basic proposition that “the press and public have a First 

Amendment right of access” to various categories of court proceedings, such as 

criminal sentencing hearings.  In re Hearst Newspapers, L.L.C., 641 F.3d 168, 172 

(5th Cir. 2011).  In doing so, Judge Dennis, speaking for a unanimous panel, 

expressly observed that “public access plays a significant positive role” in our 

system of government.  Id. at 179 (quotations omitted).  He invoked “the common 

understanding that a major purpose of [the First] Amendment was to protect the 

free discussion of governmental affairs, and to ensure that this constitutionally 
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protected discussion of governmental affairs is an informed one.”  Id. at 180 

(citations and quotations omitted).  And he concluded that the public’s 

constitutional right of access to governmental proceedings under the First 

Amendment is “‘an essential component in our structure of self-government,’” and 

that it “builds public confidence in the criminal justice system because members of 

the public can observe whether justice is being carried out.”  Id. at 179 (quoting 

Globe, 457 U.S. at 606). 

The First Circuit likewise reinforced this basic principle just recently:  

“[T]he First Amendment’s aegis extends further than the text’s proscription on 

laws ‘abridging the freedom of speech, or of the press,’ and encompasses a range 

of conduct related to the gathering and dissemination of information.  As the 

Supreme Court has observed, ‘the First Amendment goes beyond protection of the 

press and the self-expression of individuals to prohibit government from limiting 

the stock of information from which members of the public may draw.’ . . . 

Gathering information about government officials . . . serves a cardinal First 

Amendment interest in protecting and promoting ‘the free discussion of 

governmental affairs.’”  Glik v. Cunniffe, No. 10-1764, 2011 WL 3769092, at *3-4 

(1st Cir. Aug. 26, 2011) (citation omitted).3 

                                                 

 3 See also, e.g., Detroit Free Press v. Ashcroft, 303 F.3d 681, 695, 700 (6th Cir. 2002) (“First 
Amendment right of access to certain aspects of the executive and legislative branches,” such 

[Footnote continued on next page] 
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This extensive body of First Amendment law defeats Plaintiffs’ claims in 

this case.  After all, it would be absurd to suggest that the First Amendment forbids 

what, in many contexts, it actually requires—openness in government.  Cf. Coal. 

for Econ. Equity v. Wilson, 122 F.3d 692, 709 (9th Cir. 1997) (“[L]est we lose 

sight of the forest for the trees, [the Constitution] does not require what it barely 

permits.”) (addressing the Fourteenth Amendment).  In case after case, courts have 

enforced a right of public access to government proceedings under the First 

Amendment itself.  And even if this “‘right’ is more accurately characterized as an 

‘interest’ that States can choose to protect,” Hill v. Colorado, 530 U.S. 703, 717 

n.24 (2000), the point remains the same:  Open meetings laws further, rather than 

offend, the First Amendment. 

C. Not surprisingly, then, the U.S. Supreme Court has repeatedly drawn a 

sharp distinction between laws that actually restrict speech, on the one hand, and 

laws that merely require government officials wishing to speak to do so in the open 

for all to see—striking down the former, while upholding the latter. 

For example, in Doe v. Reed, decided just last year, the Court observed that 

open government laws (in that case, the Washington Public Records Act) impose 
                                                 
[Footnote continued from previous page] 

as deportation proceedings); Whiteland Woods, L.P. v. Twp. of W. Whiteland, 193 F.3d 177, 
180-81 (3d Cir. 1999) (planning commission meetings); Cable News Network, Inc. v. Am. 
Broad. Cos., 518 F. Supp. 1238, 1245 (N.D. Ga. 1981) (White House events).  But see 
Calder v. IRS, 890 F.2d 781, 783-84 (5th Cir. 1989) (construing Richmond Newspapers 
narrowly, rejecting First Amendment claim to see Al Capone’s tax records). 
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“not a prohibition on speech, but instead a disclosure requirement.”  Doe, 130 S. 

Ct. at 2818.  In doing so, the Court was echoing similar observations it made 

recently in Citizens United:  “‘[D]isclosure requirements may burden the ability to 

speak, but they . . . do not prevent anyone from speaking.’”  Id. (quoting Citizens 

United v. FEC, 130 S. Ct. 876, 914 (2010)).  In Citizens United, the Court likewise 

distinguished mere disclosure requirements from restrictions on corporate speech:  

“The Government may regulate corporate political speech through disclaimer and 

disclosure requirements, but it may not suppress that speech altogether.”  130 S. 

Ct. at 886. 

Cases like Doe and Citizens United compel the conclusion reached by the 

district court below—namely, that the Texas Open Meetings Act is likewise “not a 

prohibition on speech, but instead a disclosure requirement,” and is therefore 

constitutional on its face.  Doe, 130 S. Ct. at 2818.  For these reasons, as well as 

the reasons articulated by Attorney General Greg Abbott and the State of Texas, 

the judgment below should be affirmed. 

II. Open Meeting Laws Benefit Public Officials As Well As The 
Public At Large. 

A. Plaintiffs err in a second respect.  Open meeting laws do much more 

than benefit the public.  In fact, public officials are among its primary 

beneficiaries. 
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Consider the following scenario:  A city council is composed of nine 

members.  “[A]lthough each [council member] has equal power, a cohesive group 

of five . . . could determine every [decision] and, in effect, disenfranchise the other 

four and render them dummies.”  John Allen Paulos, A MATHEMATICIAN READS 

THE NEWSPAPER 12-13 (1995).  “All that would be necessary would be for the five 

first to vote surreptitiously among themselves, determine what a majority of them 

thinks, and then agree to be bound by their secret ballot and vote as a bloc in the 

larger group.”  Id. at 13 (emphasis added). 

The entire purpose of open meeting laws like the Texas Open Meetings Act, 

of course, is to forbid precisely such “surreptitious[]” intrigue by a majority 

“cabal” of officeholders, to the exclusion of the remaining officeholders.  Id. 

This is no mere academic hypothesis.  In the experience of amici, it is how 

the real world of governance often works—and would quickly, and regrettably, 

become standard operating procedure in the absence of robust open meeting laws. 

For example, take Plaintiffs’ own brief.  Plaintiffs invoke an earlier suit filed 

by their counsel, Rangra v. Brown.  Br. at 23, 31-36.  In that case, two Alpine city 

council members raised a similar First Amendment challenge to the Act.  The case 

became moot after both plaintiffs left office. 

What Plaintiffs neglect to mention is that the Rangra dispute itself arose out 

of a secret discussion of public business by four of the five city council members—
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at the express exclusion of the fifth member.  See Complaint, Rangra v. Brown, 

No. 4:05-cv-00075, at ¶¶ 9-11 (W.D. Tex. Sep. 26, 2005). 

As that fifth member, Nancy DeWitt (and one of the numerous Texas state 

and local officials who have joined this brief as amici curiae), later explained:  

“During my time on the Alpine city council, I experienced attempts by a majority 

of my colleagues to exclude me from their deliberations on public matters 

entrusted to our care.”  Aff. of Nancy DeWitt (Sep. 15, 2011) (attached as App. A).  

As a result, “my ability to effectively represent the residents of Alpine as a city 

council member was compromised.”  Id. 

The Texas Open Meetings Act exists precisely to prohibit such exclusions of 

officeholders—conduct that disenfranchises the excluded officeholder, while 

depriving his or her constituents of the positive effect a diversity of views can have 

on the political process.    

Nor is DeWitt’s experience an isolated incident.  Other examples can be 

found in other governmental bodies across the State.  For example, Dallas County 

Commissioner Maurine Dickey, another “strong proponent of the Texas Open 

Meetings Act,” has similarly observed that “the Act protects the rights and interests 

of office holders as well as ordinary citizens.  After all, a majority of 

commissioners can exclude one of their own colleagues just as easily as they can 

exclude one of their constituents from the policymaking process.  Without the Act, 
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a majority of commissioners can literally expel a sitting commissioner from the 

entire process.  I say this because it has happened to me.  And without the criminal 

penalties under the Act, this is exactly what will happen on a regular basis across 

the State of Texas because most local officials do not have the financial resources 

to initiate litigation on their own behalf to combat violations of the Act.”  Aff. of 

Maurine Dickey (Oct. 10, 2011) (attached as App. B).4 

Similarly, the Beaumont City Council unanimously adopted a resolution 

supporting the Texas Open Meetings Act as “a means of promoting open 

government at all levels.”  Beaumont, Tex., City Council Resolution 10-032 (Feb. 

16, 2010) (attached as App. C).  According to the council, the Act “embodies our 

fundamental commitment to open and accessible government.”  Id.  What’s more, 

council members went out of their way to point out that “open meeting laws 

benefit public officials as well as citizens in general.”  Id. (emphasis added). 

B. Public officials benefit from the Act in a second way.  Openness in 

government strengthens public faith in the legitimacy of our political system.  

Thus, by guaranteeing citizens access to deliberations on public issues, the Texas 
                                                 

 4 See also, e.g., Steve Thompson, In Dallas redistricting, private meetings by commissioner 
Garcia spark concerns, DALLAS MORNING NEWS, Sep. 7, 2011, 
http://cityhallblog.dallasnews.com/archives/2011/09/in-dallas-redistricting-privat.html 
(describing concerns by one official about “private meetings” among a majority of other 
officials “to discuss various aspects of the redistricting process,” noting that “she had no way of 
knowing whether any inappropriate back-room deals took place at the meetings, because she did 
not attend them”); Dallas commissioner sues, alleging open meetings violations, ASSOCIATED 

PRESS, Mar. 19, 2005, http://lubbockonline.com/stories/031905/sta_0319050105.shtml. 
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Open Meetings Act encourages public trust in government officials.  Cf. Daggett v. 

Comm’n. on Governmental Ethics & Election Practices, 205 F.3d 445, 471 (1st 

Cir. 2000) (by enabling a candidate to avoid “any appearance of corruption,” 

participation in a public funding system serves as a “benefit[] to the candidate”).  

As the Supreme Court has noted with respect to open courtroom proceedings, 

“[t]he value of openness lies in the fact that people not actually attending trials can 

have confidence that standards of fairness are being observed; the sure knowledge 

that anyone is free to attend gives assurance that established procedures are being 

followed and that deviations will become known.” Press-Enter., 464 U.S. at 508.  

These same principles readily apply to all other governmental proceedings. 

Promoting the “cynicism and distrust infecting the decisions of all branches 

of government . . . is dangerous to our evolving experiment in self-governance 

through a representative democracy.”  United States v. Bobo, 323 F. Supp. 2d 

1238, 1242 (N.D. Ala. 2004).  By strengthening public trust in the political system, 

the Act improves relationships between officials and their constituents, thereby 

enabling those officials to better understand constituent concerns.  And the 

Supreme Court has recognized that “restor[ing] public confidence in our political 

processes” is itself a “substantial public interest[].”  Nixon v. Adm’r. of Gen. Servs., 

433 U.S. 425, 453 (1977).  
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Ensuring public confidence in political deliberations requires more than 

personal dedication from individual officials.  Open meeting laws are the only way 

for public officials to credibly communicate and guarantee to their constituents that 

they do indeed support open government in actual practice—and not just in 

rhetoric.  After all, it is practically impossible for any official to prove the 

negative—that he or she has not participated in a secret, closed meeting that, by 

definition, the public does not know about.  An open meetings law “assures the 

public of its right to be informed of the reasons for decisions being made and 

provides the public with the opportunity to express its views.”  St. Cloud, 332 

N.W.2d at 7.  For officials who seek to enact the best policies for their constituents, 

eliminating an inevitable—yet entirely avoidable—source of suspicion, such as 

closed meetings, directly assists them in their goals.  The “effort on the part of a 

state legislature to protect itself from the damaging effects of corruption should not 

lightly be thwarted by the courts.”  N.C. Right to Life, Inc. v. Bartlett, 168 F.3d 

705, 717-18 (4th Cir. 1999). 

C. So the benefits of the Act to public officials are several.  And the 

burdens are not difficult to manage.  The basic principle of the Act is easy to 

understand and follow:  if an official wants to discuss public business with a 

majority of his or her colleagues, the discussion must take place in the open as 

required by the Act.  This is no more burdensome than what attorneys and judges 
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do every day.  Attorneys and judges are forbidden from discussing pending cases 

with one another outside the presence of all parties involved, under established 

rules concerning ex parte communications—the same kind of restriction on secret 

speech, not free speech, at issue here.  If attorneys can follow such rules without 

difficulty in the course of representing individuals, surely so can state and local 

officeholders on behalf of thousands of ordinary citizens. 

* * * 

The Texas Open Meetings Act in no way impedes upon the rights of either 

individual citizens or individual office holders.  At most, it prevents only a 

majority of officeholders from colluding with one another, in private and in secret, 

in an effort to deny access to government deliberations to other individual 

officeholders, as well as to the citizenry at large.  If anything, the Constitution 

protects the rights of minorities against the majority.  See generally FEDERALIST 

No. 10.  If majority officeholders do not like the Texas Open Meetings Act, their 

remedy is simple:  they have the same right as anyone else to petition their 

government—e.g., the Texas Legislature—to repeal the Act.  But nothing in the 

Constitution—least of all the First Amendment—guarantees them that result. 

CONCLUSION 

The Court should affirm the judgment of the district court. 
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